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February 28, 2005 ,
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Via Hand Delivery

The Honorable Vernon A. Williams

Secretary

Surface Transportation Board

1925 K Street N.W.

Washington, DC 20423-0001

Re:  Public Service Company of Colorado d/b/a Xcel Energy v. The
Burlington Northern and Santa Fe Railway Company, Second Statement of
Damages and Petition for an Order Directing Payment, S.T.B. Docket No.
42057

Dear Secretary Williams:

Please accept for filing on behalf of complainant Public Service Company of Colorado
d/b/a Xcel Energy (“Xcel Energy”) the accompanying Second Statement of Damages and
Petition for an Order Directing Payment in the above-captioned docket. The ori ginal and 10
copies are included.

An extra copy of this filing is included for stamping and return to this. office. If there are
any questions concerning this matter, please contact the undersigned at 202.274.2913.

Sincerely,

v ,
Thomas W. Wilcox 4
Counsel for Complainant -

-

2., : 3y
cc:  LisaLett, Esq. o B .
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THE BURLINGTON NORTHERN AND ) O, &
SANTA FE RAILWAY COMPANY, ) Ce o prrieso
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SECOND STATEMENT OF DAMAGES AND o

PETITION FOR AN ORDER DIRECTING PAYMENT
Complainant Public Service Company of Colorado d/b/a Xcel Energy (“Xcel
Energy”), pursuant to 49 U.S.C. §§ 11704(b) and (c)(2), 49 C.F.R. § 1133.2 and 49
C.ER. Part 1141, hereby submits this statement showing the damages due and owing
from the BNSF Railway Company, f/k/a The Burlington Northern and Santa Fe Railway
Company, (“BNSF”) under the Board’s decision served January 19, 2005 in this
proceeding. Xcel Energy petitions the Board for an order directing BNSF to pay the

reparations, and, for the reasons explained below, Xcel Energy asks the Board to require

BNSF to make the reparations payment on or before March 30, 2005.

In support of this statement of damages and petition for order, Xcel Energy shows
as follows.
L. BACKGROUND
In a decision served June 8, 2004 (“Initial Decision”), the Board found

unreasonable the common carrier rates established by BNSF on January 1, 2001 for the




transportation of coal from Powder River Basin mines in Wyoming to Xcel Energy’s
Pawnee Generating Station near Brush, Colorado. Initial Decision at 9. The Board
directed BNSF to establish lower rates in accordance with its decision, and to remit
reparations to Xcel Energy for all amounts paid in excess of the Board-prescribed rates
from January 1, 2001 until BNSF ultimately instituted the lower rates prescribed in the
Board’s decision. Initial Decision at 42.

After BNSF established the prescribed rates on August 9, 2004, Xcel Energy
calculated the reparations due and obtained BNSF’s assent to the reparations calculation.
This uncontested claim was submitted to the Board on September 28, 2004." See Xcel
Energy’s Statement of Damages and Petition for an Order Directing Payment. Even
though there was no dispute over the reparations amount, the Board inexplicably did not
issue an order directing BNSF to pay Xcel Energy in response to the statement and
petition.

The Board subsequently modified its Initial Decision with decisions on December
14, 2004 (“Technical Corrections Decision”) and January 19, 2005 (“Reconsideration
Decision”). The prescribed rates adjusted by the Reconsideration Decision were
established by BNSF on February 17, 2005 in accordance with the decision. The
Technical Corrections Decision and the Reconsideration Decision changed the level of
the prescribed rates, changed the amount of reparations owed to Xcel Energy by BNSF,

and therefore supersede the previously filed Statement of Damages. Accordingly, Xcel

! As stated in the September 28, 2004 petition, upon the issuance of the Initial Decision the parties entered
into an agreement whereby BNSF agreed to pay the reparations due under the initial decision and the
parties agreed to make adjustments to this amount as required by subsequent decisions, including any
appeals of the decisions in this proceeding. Xcel Energy subsequently submitted a supplemental statement
on October 29, 2004 to reflect the change in the interest rate.




Energy is submitting an updated reparations calculation and reques: for payment to
reflect the intervening decisions. >

On February 18, 2005, Xcel Energy submitted its revised reparations calculations
to BNSF for its review and concurrence as to their accuracy. For the reasons expressed
hereinbelow, Xcel Energy asked for BNSF to complete its review prior to February 25,
2005 so that Xcel Energy and BNSF could file this Statement and Petition jointly. Xcel
Energy later extended this deadline to February 28, 2005 after the parties made a slight
modification to the reparations calculation. Despite this extension of time, however,
BNSF did not comply. See attached e-mail correspondence.

Xcel Energy requests that the Board immediately issue an order directing BNSF
to pay the calculated reparations on or before March 30, 2005. Payment on this date is
necessary and appropriate for several reasons. Xcel has now been paying unreasonable
rates for the transportation of coal to the Pawnee Station for over four years, and it has
been over six_months since the prescribed rates initially went into effect. The Board’s
decision to not act on Xcel Energy’s initial request for payment of reparations has
resulted in an inordinate and unfair delay in Xcel Energy receiving the rzlief it is entitled
to in this case. This delay has also caused disruptions in Xcel Energy’s business planning
activities.

Moreover, if BNSF is not ordered to pay the reparations on or before March 30,
2005, various complications will ensue. These complications result from the calculation

of interest applicable to the reparations. Pursuant to 49 CFR § 1141.1(a)(2), the interest

20n February 8, 2005 Xcel Energy submitted a Petition to Correct Technical and Computational Errors in
the Reconsideration Decision. While this petition is expected to change the prescribed rate levels yet again,
the timing of such change is unknown, and the aforementioned agreement between the parties covers how
such an adjustment would be made to the amount set forth in this Second Statement of Damages.




rate applicable to any reparations due from BNSF must be updated on the first day of
each calendar quarter. The next such updating day is April 1, 2005. Thus, if the
reparations are not paid before April 1, 2005, Xcel Energy will have to recalculate the
reparations based on a new interest rate, attempt to get BNSF’s consent, file the revisions
at the Board, and then again wait for another Board order. These adclitional steps will
take time and even further delay the payment of reparations. Hence, Xcel Energy

requests that the Board direct BNSF to pay the reparations by March 30, 2005.

Xcel Energy notes that in past cases the Board has given the railroad defendant 30

days to make payment of reparations. See, e.g. Texas Municipal Power Agency v. The

Burlington Northern and Santa Fe Railway Company, Docket No. 42056 (STB decision

served November 13, 2003). However, Xcel Energy respectfully submits that such a
lengthy time period to pay is not justified in this case because of the issues discussed
above, as well as because (1) BNSF was prepared to pay the reparaticns in the Fall of
2004 had the Board issued an order requiring it do so, and (2) the reparations amount is
now less than that which would have been paid at that time due tc the intervening
decisions in the case.
II. STATEMENT OF DAMAGES

The Board’s regulations found at 49 C.F.R. Parts 1133 and 1141 delineate the
procedures to be followed by parties when the Board finds damages to be due but is
unable to specifically determine the exact amount of damages. The following Statement

was developed by Xcel Energy in accordance with these regulations.

A. Principal




In accordance with the Board’s Initial Decision, Technical Corrections Decision,
and Reconsideration Decision, BNSF owes Xcel Energy principal based on amounts paid
by Xcel Energy in excess of the prescribed rates, as set out below in the format described
at49 CF.R. § 1133.2(a).

1. Date of shipments, deliveries, and payments

The first coal shipment that moved under the challenged rates as established on
January 1, 2001 was loaded January 2, 2001 and freight charges were paid on January 31,
2001. The last shipment under such rates was loaded August 5, 2004 and payment was
made to BNSF on August 25, 2004. Exhibit A sets out a complete list of all shipments
shipped under the challenged rates. Because the prescribed rates under the
Reconsideration Decision did not become effective until February 18, 2005, the
calculation in Exhibit A also includes shipments loaded between August 6, 2004 and
February 16, 2005. During this period, Xcel Energy paid rates that differed from the
rates prescribed in the Reconsideration Decision because BNSF and Xcel Energy were
following the rates prescribed under the Initial Decision and the Technical Corrections
Decision.

2. Car initials and numbers

All coal shipments that moved under the challenged rates were in unit trains, such
that each train had its own identification number. Exhibit A includes train identification
numbers for all Pawnee coal trains that moved under the challenged rates.

3. Origins: Belle Ayr, WY

Black Thunder, WY
Eagle Butte, WY

4. Destination: Pawnee Steam Electric Generating Station
Brush, CO




5. Route: BNSF direct

6. Commodity: Coal

7. Weight: Varies by train (see Exhibit A)

8. Total Amount Paid; $84,903,647.29

9. Total lawful charges: $74,213,126.12

10. Reparations: $10,690,521.17

11. Charges paid by: Public Service Company of Colorado (d/b/a

Xcel Energy), the consignee

Xcel Energy hereby certifies that this statement includes claims only on
shipments covered by the findings in the docket above described and contains no claim
for reparations previously filed with the Board by or on behalf of clairiant or, so far as
claimant knows, by or on behalf of any person, in any other proceedings.’

As shown in Exhibit A, the principal amount of reparations is $10,690,521.17.
B.  Interest

Under the Board’s decisions and 49 CFR § 1141, BNSF also owes interest to Xcel
Energy on the principal amount of reparations. Xcel Energy is entitled to interest based
upon the coupon equivalent yield of 91-day U.S. Treasury Bills, as in effect on the first
day of the calendar quarter in which the unlawful charge was paid, with interest
compounded quarterly and the interest rate updated on the first day of every ensuing
quarter. 49 C.FR. § 1141.

Using the above procedure, interest due on the principal amount of reparations is

$359,380.31 as of February 25, 2005, resulting in a total amount owed under the Initial

* As recounted in this filing, Xcel Energy did submit a Statement of Damages to the Board on September
28, 2004, but (1) the Board never acted on that filing, and (2) that filing has been superszded by this filing.

—




Decision, as modified by the Technical Corrections and Reconsideration Decisions of
$11,049,901.48. Interest of $679.25 per day shall accrue after February 25, 2005 until
March 31, 2005. See Exhibit A. Pursuant to 49 CFR § 1141, the interest rate will be
updated on April 1, 2005 and the first day of each ensuing quarter. Thus, the amount of
interest accruing each day will change effective April 1, 2005.
III. PETITION FOR AN ORDER DIRECTING PAYMENT

When a rail carrier is found liable by the Board for damages under 49 U.S.C. §
10101 et seq., “the Board shall order the rail carrier to pay the amount awarded by a
specific date.” 49 US.C. § 11704(c)(2). Xcel Energy hereby reques:s that the Board
order BNSF to pay the amount detailed in this Statement. In previous raie reasonableness

cases, the Board has made such an order. Texas Municipal Power Agency v. The

Burlington Northern and Santa Fe Railway Company, Docket No. 42056 (STB decision

served November 13, 2003). Given that BNSF has previously agreed to pay the
reparations (of a greater dollar amount) and the various complications that ensue with a
payment after March 31, 2005, Xcel Energy requests that the Board issue such an order
on an expedited basis.
IV. CONCLUSION
For all the reasons set forth hereinabove, the Board should order BNSF to make

payment of reparations to Xcel Energy, on or before March 30, 2005, of $11,049,901.48




plus appropriate interest that accrues each day after February 25, 2005, as set forth above.

Respectfully submitted,

Horman 40, /JVZ.%

Thomas W. Wilcox, Esq.
David E. Benz, Esq.
Troutman Sanders LLP
401 9" Street, NW

Suite 1000

Washington, DC 20004
(202) 274-2913

Lisa Lett, Esq.

Assistant General Counsel
Public Service Company of
Colorado d//b/a Xcel Energy
1225 17™ Street, Suite 900
Denver, CO 80202

(303) 294-2754

Attorneys for Complainant

February 28, 2005




CERTIFICATE OF SERVICE

I hereby certify that on this 28th day of February 2005, I served z copy of the
Complainant’s Second Statement of Damages and Petition for an Order Directing

Payment by hand delivery to counsel for Defendant at the following address:

Samuel M. Sipe, Jr., Esq.
Anthony J. LaRocca, Esq.
Cynthia L. Quarterman, Esq.
Brooke L. Gaede, Esq.
Steptoe & Johnson

1330 Connecticut Ave. N.W.
Washington, DC 20036

%ﬂw/(/‘/(/ (

Thomas W. Wilcox
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Exhibit B
Second Statement of Damages and Petition for an
Order Directing Payment

Message Page 1 of 2

Wilcox, Thomas W.

From: Wilcox, Thomas W.

Sent:  Friday, February 25, 2005 4:22 PM

To: ‘alarocca @steptoe.com'

Cc: Lisa Lett (Lisa.Lett@xcelenergy.com); Benz, David E.
Subject: RE: Revised Reparations Calculation and Filing

Tony: Thanks for the information on the missing train. We have updated the spreadsneets and are shooting to
get them to you this afternoon. Based on this development and your e-mail below, we will wait until Monday to file
in anticipation of BNSF completing its review and concurring with the calculations. We request that you complete
this review by 2:00 pm so that we have sufficient time to finalize and file the petition.

Also, please note that all payments for the movements covered by the reparations have: been made, as of 1:00
pm today Mountain Time, which takes care of your concern about movements for which actual payments have not
yet been made.

Regards,
Tom

From: alarocca@steptoe.com [mailto:alarocca@steptoe.com]
Sent: Friday, February 25, 2005 11:02 AM

To: Wilcox, Thomas W.

Cc: Roper, Michael E

Subject: RE: Revised Reparations Calculation and Filing

Tom: 1am told by the person checking the spreadsheet that it looks like Xcel missed one train. | will send
you the information on that train when | get it. The other entries look ok, although we still need to discuss
how to treat movements for which actual payments have not yet been made. | also need to have FTI
review the calculations once the underlying data are confirmed. This should not take more than a day or
two. Tony

From: LaRocca, Anthony

Sent: Thursday, February 24, 2005 3:09 PM

To: 'Wilcox, Thomas W.'

Subject: RE: Revised Reparations Calculation and Filing

Tom: As | indicated yesterday, | sent the spreadsheet to BNSF and they are collacting the data necessary
to confirm the accuracy of the calculations in the spreadsheet. They are working on it but | doubt that they
will have completed their review by tomorrow. Tony

----- Original Message-----

From: Wilcox, Thomas W. [mailto:Thomas.Wilcox@troutmansanders.com]

Sent: Thursday, February 24, 2005 2:44 PM

To: LaRocca, Anthony

Cc: Lisa.Lett@xcelenergy.com

Subject: Revised Reparations Calculation and Filing

Tony - Following up on our telephone conversation yesterday, please note that Xcel Energy has received
the invoices for all shipments to the Pawnee Station prior to February 18, 2005, and that these invoices will
be paid tomorrow. This will alleviate your concern voiced yesterday during our call that filing a request for a
reparations payment order this week might entail BNSF being ordered to repay amounts Xcel has not yet
paid. The final invoice amounts and payments are identical to the corresponding numbers contained in the
reparations calculation sent to you for review last week. We are hopeful that this solution will result in
BNSF concurring with the reparations calculation, as Xcel Energy intends to file the revised damages

2/28/2005
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statement and petition for order directing payment tomorrow, per my e-mail to you of February 17, and our
discussion yesterday.

Please let me know at your earliest convenience.
Regards,

Tom Wilcox

Troutman Sanders, LLP

401 9th Street, Suite 1000

Washington, D.C. 20004

202-274-2913 (direct)

202-654-5608 (direct fax)

Tom. Wilcox @troutmansanders.com

The information contained in this e-mail message may be privileged, confidential and protected from disclosure. If
you are not the intended recipient, any dissemination, distribution or copying is strictly prohibited. If you think that
you have received this e-mail message in error, please e-mail the sender at "tom.wilcox ®troutmansanders.com".
Thank you.

2/28/2005
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